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Chapter Two: Introduction to Law and the Legal Environment of
Business

INTRODUCTION

To promote anenvironment inwhich you andthe students have a question-asking atiiuos,
presenteach chapter as one that address several questions.

Chapter Two addresses thesequestions:

e How canwe define thelegal environment of business?

* How canwe define lawand jurisprudence? Do altemative definitions of law exst?
o Where does law comefrom?

* How canwe classify lawv?

e What are global dimensions of the legal environmert of business?

Chapter Two is significant because it provides backg roundinformation that influenceste
way students think abaut cases and legal ideas. When | teach tis chapter, | enphasize the
significance of considering alternatie perspectives.

ACHIEVMING TEACHNG EXCELLENCE

Creating a Student-Centered Classroom That Pr tes Stud. ' Intellectual
Development

‘You probably chose this textbaok over others in part because you wanted toencourageyour
students to engage incritical thinking about the law. This goal isimportant. Toachievetisgod,
you will want your students and their intellectual development to be the focus of what happens in
class.
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The Legal Environment of Business:
A Critical Thinking Approach

First, this section explains alternative perspectives on howto conduct class. Secondtis
sectionwill explain whya specific type of student-centered classrcomiis likely to help you achiee
your god of encouraging your studerts to engage in critical thinking.

In The University Teacher as Artist, JosephAxelrod describes different teaching styles.
Axelrodclassifies these teaching styles. One major category includes didactic styles. Didacic
teaching styles do notencourage inquiry by the student. The other category includes evocative
styles. These styles require student inquiry when completing the tasks the instructor has
assigned.

Axelrod explairs that didactic teaching styes stress either knowledge acquired by
memorization, or skill mastery through repetition and practice. Evecative modes stress student
inquiry and discovery. A teaching stye that encourages critical thinking is an evecative style.

Within the category of evocative styles, different teaching styles emphasize different
comporents. Some styles focus on te teacher, some on the learner, and someon the subject
matter. A teaching styjle that stresses critical thinkng is an evocdive style that focuses on the
learner and his or her understanding of course material. Axelrod would call this style a studerk
centeredstyle rather than an instructar-centered styte. A critical thinking approach assumeste
teacher will create a classroom environment in which the students' intellectual developmentiste
focus of classroom attention. A teacher who uses this approachwould be likelyto say what a
professar in Axelrod's book says, "l train minds." Promoting critical thinking is ane way to train
students’ minds.

Note that the enphasis on students' intellectual developmert is most consistent with the
higher-arder thinking skills explainedin Chapter Ore of this Instructor's Manual.

How will you know whether you have created a student-centered classroom that
emphasizes intellectud development? First, you will be talking less and listening to yourstuderis
more. Second, you will be emphasizing higher-order thinking skills rather then asking your
students to recite prindiples and facts. Third, you will be observing how your students aedinga
grasping the critical thinking model. They should not be watching you to see what a good arifica
thinker you are. Fourth class time will be spent working with the material, rather than meling sure
you've "oovered" everyhing.

If you would liketo read more of Axelrod's book, here is thecite:
JosephAxelrod, The University Teacher as Artist (Jossey-Bass, hc., Publishers 1973).

CHAPTER OVERVIEW, TOPIC OUTLINE, AND DISCUSSION QUESTIONS
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Chapter Two

Chapter Overview

Instructors whowant to encourage students to work with the material in class sometimes
realize they cannot always "cover" all the material inthe book. After several years of not coering
everything, | am comfartable knowing that the material | encourage students to wark on in dassis
understood by most ofthe students inthe class. | choose parts of each chapter that are espedaly
challenging or confusing. This is the material that deserves the most attention inclass. So, far
each chapter, | focus an specific ideas to workon inclass. Some chapter materid is easy, and
students pick it up well on their own.

In Chapter Two, the material that is the most challenging or confusing falls into these
subsecfions:

o Definition of Law and Jurisprudence
e Classifications of Law

After presenting a topic ouline for Chapter Two, this section provides discussion
questiors that help students increase their understanding of the material preserted in the two
sections listed above.

Topic Outline
l. Definition of the Legal Environment of Business
1. Definition of Law and Jurisprudence

A Natural Law School

B Positivist School

C. Sociological School

D. American Realist School

E Critical Legal Studies

F. Feminist Jurisprudence

G Law and Economics School
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V.

VI

The Legal Environment of Business:
A Critical Thinking Approach

Sources of Law

>

The Legislature as a Source of Statuory Law
B. Steps inthe Legislative Process
C. The Judcial Branch as a Source of Case Law
D. The Executive Branchas a Source of Law
1. Treaty Making
2. Bxecutive Orders
E Administrative Agencies as a Source of Law
Classifications of Law
A Crimind Law and Civil Law
B Public and Private Law
C. Substanive and Procedural Law
Global Dimensions of the Legal Environmert of Business

Summary

Discussion Questions for Chapter Two

1.

In answering the question "What is Law?" Why s it appropriate to answer, "It depends?'

The question "What is Law?"is not as straightforward as itappears. Most people waud
give an answer that shows their understanding and acceptance of the positivist school o
jurisprudence. However, a person's answer to the question"What is Law?" depends on
which school ofjurisprudencethe person prefers. For instance, a positivist thinker might
say that law is aset of rules created by the legislature that people must follow or they wil
be punished orfined. A criticd legal studies scholar might say law is aninstitution that
protects those in power. Ndice the difference in those Wwo answers! Given the wide
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Chapter Two

range of beliefs about the définition of law, itis wise to say the answer tothe question
depends on theschool of jurisprudence a person prefers.

2. How would youdecide which school of jurisprudence a parficular judge prefers?

This question triggers manyreminders. First, a judge, legal scholar or thinker might
2gree with more than one school of jurisprudence, or with some elements of moretenae
school of jurisprudence. Forinstance, femirist legal scholars and criticd legal schdas
share some bdiefs. It could be possible to agree with bath of those theories to some
edent. Second judges, legd scholars ard thinkers rarely announce their preferred
school of jurisprudence. (Some might even be confused about the schools of
jurisprudence!) To figure outthe view a judge prefers, wewould need to read their legd
cecisions and scholarly writings carefully. We infer their views from whattheir wriingsar
what they say in public about aparticular dedsion.

3. Which schools of jurisprudence probably have the fewest followers within the legal
community?

Probably, critical legal studies and feminist views of jurisprudence have the fewest
Pllowers. Boh evaluate the legal systemin a structural way; they question the very
structure of law as a societd institution. Most followers of these schools are legal
scholars rather then judges a practicing atorneys. People engaged in the daily pracice
o law might want some kind o incremental legal reform, but they are unlilely to question
law in a structural way or advecate major changes.

4. Create a fact situation that coud end as botha civil and a criminal lawsuit

Encourage you students to becreative withthis one. Whatif a bank robber were injured
while committing a bank robbery? After collecting the morey, it explodedin his pockets
because a devce attached b the money was poorly designed. The rotber would be
prosecuted for the crime of bank robbery, and could sue the manufacturer of the exdadng
cevice under civil law. (This was areal case. The robber sued the manufacturer fomia,
and lost.) A mare realistic and common exanple would beone in which someaeergaged
in driving while under the influence of aloohol, caused a car accidert, and injured
someone. The driver would be prosecuted under crimind law, and the injured parties
oould sue the driver civilly.

5. BExplain how a court's decision (case law) might lead to changes in legislation (statutay
law). Do you krow of any situations in whichthat happened?
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The Legal Environment of Business:
A Critical Thinking Approach

Alegislature (dther state or federal) might be so concerned about a judge's decisiontet
it will pass a law that in effect reverses thejudge's decision. One examge is the Civil
Rights Act of 1991, which changed several decisions the United States Supreme Court
had rendered. Congress was changing the Supreme Caurt's decisions by changing
statutory law.

ANSWERS TO CRITICAL THNKING ABOUT THE LAN QUESTIONS, CASE
SUMMARIES AND ANSW ERS TOCASE QUESTIONS

Critical Thinking About the Law--Suggested Answers

1.

Learning aboutrelevant laws regarding business helps us understand what the lawis,but
does not help s evaluate legd arguments. The critical thinking questions that help us
evaluate legal arguments are:

e Does the legal argument containsignificant ambig uity?

e Wha ethical norms are fundamertal to the Court’s reasoning?
o Howappropriate are the legal andogies?

e s trere relevant missing informaion?

The question about ethical norms most clearly addresses the ethical conponent of the
legal environment of business. Knowing the ethical norms that are fundamental to a
oourt’s reasoning helps us decide whether toaccept or reject the court’s conclusion.

Knowing the school of thought the judge prefers helps us critically evaluate a judge’s
reasoning because we can determine the assumptions thejudge makes. For instance,if
we know the judge prefers the critical legal studies view of jurisprudence, we know the
judge would favor structural change in the legal system--heor she does rot have bils.
We would alsoknow the judgeis likely to prefer a definitionof justice defired as [to freet
dl humans identically, regardess of class, race, gender, age, etc. Thecritical legal
studies movement strives to pant out how thelegal systemperpetuates inequality.

You might wart to ask the lawyer whether your mutual respect for a particular school of
jurisprudence will bring abou the action you want. For instance, mutual respect for
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Chapter Two

ratural law might yield interesting discussians between youand your attomey, but itwildo
little to help you pursue the landlord. Yau would also want to ask the lawyer basic
questions abou competence. What is the lawyer’s area ofexpertise? Does the lawyer
have time to tale on a case likeyours? Whatis the lawyer’s fee?

EXTENDING CRITICAL THINKING

This section presents a Wall Street Journal editorial, and asks critical thirking quesios
about the editorial. Additionally, it asks questiors that relate  the material Chapter Two
presented.

©2009 Pearson Education, Inc. publishing as Prentice Hall

16



The Legal Environment of Business:
A Critical Thinking Approach

California Dreamin’

‘You know you're in trouble when the folks out in
California start making sense Especially on an ssue
that mixes assault weapons and trial lawyers. But sanity
prevailed this week, and thats news in itself.

We refer to Monday's decision by the California
Supreme Qourt that a Miamibased gun manufacturer
could not ke sued because amurderer used twoof its
semiautomatic pistols. Brought by the families d the
victims of a deranged businessman who in 1993 went on
a shootingspree in a San Francisco skyscraper, the
suit was mglnally thrown out by a supenor court]udge
Two years later, however, astate appellate col
re\nstatedme suit, becomingthe first in the nanon to
rule that ginmakers could be held civilly responsble for
the crimind use of their weapons. Once again, California
appeared on the cutting edge of jurisprudence fashion.

That's why the Court's actud ruling is so devastating for
those playing the Ion rackel Politically speaking it was
the ideal script. | Gian Luigi Ferri walkedinto law
offices at 101 Cal\fornla Stred in San Franciscoand
opened fire with two weapons made by F lorida-tased
Navegar; tefore he took his own life, Ferri - who
blamed thelaw firm for finandal misfortunes -- managed
to kill eight people and injure six others in what p'oved
the worst mass shooting in California history.
personal irjury lawyer told the San Francisco Cthche
earlier this year, "It's hard toimagine a more attractive
set of facts in a case against a gun manufacturer.”

Though the suit was backed by a number of anti-gun
lobbies, what was really at stake here was not imposing
more restiictions on guns but opening a new ven of
litigation fa the trial lawyers. The claim was, as the
lawyer for the families put it, that Navegar was guilty of
"selling tothe general public aweapon d g Efeclsely
for the useit was put to at 101 California Street"

other words, far

|, August 10, 2001

from asserting Navegar had promoteda defective
poduct, the implicit contention was tha the "defect”
was selling a legal product to the general public.

In throwing out this claim, Calvfornlas hgh court did
something all too rare in Amel utrooms these
days: It actually went back to the Iaw. For the case
against Navegar was complicated by astate law that
specifically exempted gunmakers from such suits, a law
that in fact reflectedthe legislature's reaction to a spate
d lawsuits from vidims of other handgun violence. In
its 5-to-1 majority decision, the court quoted from Ihe
mg\na\ Senate analysis of the bill, whee mong

purposes listed was "to 'stop at birth' the nonon tha(
rranufacturers anddealers are I\able inproducts liability
fo victims of handgun usage."

That's all the more reason to celebratethe court's
refusal to twist tort law to settle highly politicized scores
that ought to be dedt with eilher in the Iegislalure or the
aiminal courts. In the same year that Ferri went on his
rampage in San Francisco, a femllzer bomb planted by
terrorists went off inthe World Trade Center; and two
years later, Timothy McVeigh would abo use fertilizer to
set off an even mor rful bomb inthe Oklahoma
Qty federal building. Result: two separate lawsuits
against fertilizer manufacturers. This lagic, which is
waved into courts constantly, is destrictive of respect
for the core purposes of a legal system.

The good news is that the plaintiffs' bar has been
celivered a major rebuff, at least for the moment. In
aldition to Monday's ruling from Califomia, New York's
Fighest court in Apiil shot down a simibr attempt

against gun manufecturers. Alas, mischief is a great
ceal easier for tort Bwyers to initiate than it is for
judges, juries and legislatures to sort aut. But given the
@mphasis California§ high court's insistence on upholding
dtate law rather than rewriting it, this is one West Coast
frend we'd like to see catch on.
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Critical Thinking Questions

1.

What is the corclusion of the editorial?

The editorial concludes that California’s Supreme Court rued correctly that a gun meler
cannot be held civilly responsible for the criminal use of weapons.

Kdentify an ambiguous word or phrase that affects your &bility to accept the author's
conclusion.

One ambiguous phrase is “oore purposes o a legal system,” which is atthe end of the
second-to-lastparagraph. The editor suggests that the plaintiffs’ bar destroys respectir
te “core purpcse of the legal system” whenit brings certan kinds of lawsuits. If security
for victims of gun violence (ard other crime and accident victims) is a core purpose dihe
legal system, tren it is difficult for me to accept the editor’s conclusion.

ks there relevart missing information?
Iwould like to krow why the state appellate caurt reinstatedthe initial lawsuit. What wesis

rationale? Thereader needs to know some o the strong arguments on this other sided
tis issue before reaching a decision.

Relating the Editoriad to Course Material

4,

Which school o jurisprudence does the editar of The Wall Street Journal prefer?

The editor prefers the positivist school. The editor shows a preference for respecting
rules established by the legislature. The editor praises California’s Syreme Court
because it “actually went backto the law.”

Which school o jurisprudence might providea basis for changing the lawwith regardio
the liability of gun makers?

I is possible that the socidogical school provides support for changing the law. If
members of therelevant community decide that holding gunmakers civillyresponsiteisa
good way to reduce violent crime, a judge who is responsive to communitybeliefs willhdd
ocompanies like Navegar responsible. In fact, the legislature could respond to the
community andrepeal the lawthat protects gun makers fromcivil liability.
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The Legal Environment of Business:
A Critical Thinking Approach

ANSW ERS TO REVEW QUESTIONS

2-1.

2-2.

2-3.

2-4.

2-5.

2-6.

The source of law is differentin the natural law and positivst schools of jurisprudence.
The source of law in the natural law schod is an absolue source (Naure, God, or
Reason), whereas the source of law in the pasitivist school is the sovereign.

The Critical Legal Theorist School and the Feminist Schod of jurisprudence are similar
because both evaluate the legal system. Both find major inadequacies inthe legdsysem
Critical Legd Theorists think the legal system protects economicdly privileged
individuals; femminist scholars think the legal system protects the rights of men.

The executive branch is a source of law in two ways. The President has the powerbnde
featies. The President also makes laws by issuing executive orders.

Statutory law is made by legislatures. Caselaw is made byjudges.

I the Presidentvetoes a bill passed by the House and the Senate, the bill can become a
law if two-thirds of the Senate and House membership voteto override the veto.

a Public law is a classification of law that deals with the relationship of govemmento
individud citizens. Private law is generally concerned with the enforcement of
private duties.

b In criminal law, a prosecutor aims © prove beyonda reasonabledoubt that the
defendant committed a crime and should be punished. In civil law, a private
individud or business tries to show by the preponderance of theevidence that
another private individual or businessis liable and should have to compensate te
plaintiff.

(4 Felonies are punishale by incarceration in a state penitentiary. Misdemeanors
are usudly punishableby shorter periods of imprisonment in a county or cityjail.

ANSW ERS TO REVEW PROBLEMS

2-7.

2-8.

Justice A belorgs to the positivist school ofjurisprudence. We know tha because this
justice is unwilling to look beyond statutes and case precedents in interpreting the law.

Justice B is a natural law thinler. We know because this justice is willing to ignore mer-
made law and rule based uponsomething higher--the laws of nature.
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Chapter Two

2-9.

2-10.

2-11.

2-12.

Justice C is asociological hinker. This justice bases her decision oncontemporary
community customs or thougH.

Iwould rule that the survivors are not guilty. | agree with Judge B that thelaws of nature
ke priority over man-made laws. | prefer thenatural law school of jurisprudence in this
situation. Seewhat your class thinks. Takea poll to see which school ofjurisprudence
hes the most fdlowers.

Precedent refers to case lawcourts follow. Judges interpret legislationon a case-by-
case basis. These cases establish a line ofauthoritative cases on a particular sugjectthet
nust be followed by lower courts. Here, the precedent tells Marshall his legal righs. The
atorney can predict Marshall will win a lawsuit to collect the reasonable \alue of hiswak

No, the Califomia court does not have to follow decisions from North Dalota and Ohio.
The California appellate court must listen tohigher courtsin California, but not higher
oourts in other states. The California courtmight consider the North Dakota and Ohio
case law, but itis not requiredto do so.

ANSW ERS TO CASEPROBLEMS

2-13.

2-14.

2-15.

The court ruled that the new technology was not an infringement and rued in favor of
Disney. The judge’s legal philosophy was inportant here because the fadts requiredte
oourt to look beyond the parties’ written agreement. In this case, the courtviewed its sk
& looking beyond direct evidence to the parties’ intent andwhat makes sense, e.g., the
oourt said, “a contrary interpretation . . . makes little sense.” Also, the court must define
te phrase “mdion picture,” and relies on expert testimory that “there is no practical
dfference between storing a notion pictureon film, videocassette, or anyother storage
media.” In this case, the cout was willing to use its owninterpretativeskills. Not all
judges would view such interpretation as prudent.

Yes. Vermonfs marriage license law vidates same-sex couples’ rights under the
Vermont Consfitution. The caurt ruled that the State had failed to provide areasoretleand
just basis for excluding same-sex couples from benefits incident to Vermont's civil
marriage license. The court indicated that aparallel “domestic partnership” sysemwaud
meet Vermont's constitutional guarantee of “the common benefit, protection, and security
o the law.”

No. The courtruled that Margaret was alloved to sue her husband for damages in the
case. In making this ruling, the court owrruled the judcially created doctrine that
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2-16.

2-17.

2-18.

The Legal Environment of Business:
A Critical Thinking Approach

prevented one spouse from suing another. The court did soas an act of farness. They
dd not want the family to suffer the financial consequences of the accidert simplybecase
o the husband’s negligence.

The EEOC shauld point out that general rules like the one enacted in Massachusettsare
invalid because they do not allow each ofiicer over age 50 to be considered as an
individual. Some officers over age 50 are fully competentto perform their duties. The
EEOC represents both the agency and individuals. Its overriding goal is to enforce ari-
dscrimination legislation.

A &M Records won. The warks at issue inthe case were copyrighted, the plainifswaud
be likely to prove vicarious irfringement, and the “safe harbor” provisionof the Digital
Millennium Copyright Act pratects A & M.

In ruling in favar of AOL, the court deferred b legislation. h particular, the court dared
b the Commurications Decency Act, which protects Interret service provders such as
AOL. Judges who prefer the positivist schod of jurisprudence would seethis as a wise
nove, as the caurt adhered tothe language in the statute. Some judges, however, woud
have been more sympathetic toZeran. For instance, suppose members o the commurity
a large have campassion for Zeran, and believe the Comnunications Decency Act must
rot have contenplated what AOL’s negligence would do toan ordinary citizen. Iftejudge
adheres to the sociological school of jurisprudence, she might act accordng to the wildf
the community, and decide that the statute does not represent commurity beliefs. A
sociological thinker might hawe had more campassion for Zeran, especially if shereceived
dear cues fromthe community.

THINKNG CRITICALLY ABOUT RELEVANT LEGAL ISSUES

1.

The issue hereis framed in a very optimisfic, naturalisticway. In an essay, one would
focus on the benefits of this type of thinking and the best way to ensure conplete objecinity.
The conclusian would contain an account of how many problems and squabbles over
abjectivity would cease if the raturalistic approach was taken.

. The author hereseems to valle justice, defined as moral absolutes that make clearwretis

good. The author may also vaue tradition, as what the author assumes that whatis“good’
is what is conventionally right.
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Chapter Two

3. Good here obviously means what is conventionally right. Exil means whatis wrong. Bah
o these terms are ambiguows and take away from the argument. Again, the author
assumes that dl people are thinking the same way and livein the same environment.

4. Students would probably male a more realistic argument, citing differences in areas
across the courtryin culture, religion, etc. Sometimes absolution, convertional good is

ot synonymous with right.

©2009 Pearson Education, Inc. publishing as Prentice Hall

22



